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Preface

This manual is a training and reference guide for the administration of the Low-Income Housing Tax Credit (LIHTC or  “Credit”) Program.  It is designed to answer many questions regarding procedures, rules and regulations that govern LIHTC developments and should be a useful resource for owners and developers, management companies and on-site management personnel.

This manual is to be used as a supplement to the existing law and rules prescribed by the Internal Revenue Service (the “IRS”) in Section 42 of the Internal Revenue Code and related regulations.  This manual should not be considered a complete guide on compliance.  The responsibility for compliance with federal LIHTC Program regulations lies with the owner of the building(s) for which the Credit is allowable.  If a determination is made that any provision of this manual is in conflict with Section 42 of the Internal Revenue Code, the Internal Revenue Code will govern.

Because of the complexity of LIHTC regulations and the necessity to consider their applicability to specific circumstances, owners are urged to seek competent legal and accounting advice regarding compliance issues.   This Agency’s obligation to monitor for compliance with the requirements of  Section 42 of the Internal Revenue Code does not make it liable for an owner’s noncompliance (Treasury Regulations, section 1.42-5(g)).

Compliance monitoring for the Arizona Tax Credit Program) will be administered by the Arizona Department of Housing (“Housing”). Questions regarding compliance monitoring should be directed to Housing at (602) 771-1000.

Introduction

The LIHTC Program is a federal Program created by the 1986 Tax Reform Act under Section 42 of the Internal Revenue Code (the “Code”).  The LIHTC is an incentive for taxpayers to provide housing for low-income residents in exchange for a credit against federal income taxes.  The Credit is a dollar-for-dollar reduction in tax liability to investors in exchange for the construction, acquisition, and/or rehabilitation of low-income rental housing.  The amount of Credit allocated is directly based on the number of qualified low-income units that meet federal rent and income targeting requirements.

The Omnibus Budget Reconciliation Acts of 1989, 1990, and 1993 amended the Code.  Under Section 42(m)(1)(B)(iii) of the Code, the allocating agency was given the additional responsibility of monitoring all projects for compliance with the provisions of the Code.  This applies to all buildings that have been placed in service and for which the LIHTC as determined under the Code is or has been allowed at any time since the inception of the program in 1987.  This monitoring requirement was effective January 1, 1992.

Responsibilities
1.1
The Owner

Each owner has chosen to utilize the LIHTC Program to take advantage of the tax benefits provided.  In exchange for these tax benefits, certain requirements must be met.  Upon receiving an allocation of LIHTCs, the owner/agent is responsible for:

1. Following the instructions in this Arizona LIHTC Program Compliance Manual.

2. Completing and submitting the Annual Project Certification Report (Exhibit A), Rental Schedule (Exhibit B), Applicable Fraction Per Building Report (Exhibit C), Special Commitments Report (Exhibit D), and Annual Project Data Report (Exhibit H).

3. Completing and submitting the Annual Utility Certification (Exhibit I).

4. Participating in and facilitating the compliance review. This review will include a physical inspection of the project as well as a review of records.

5. Making all required corrections and/or clarifications as determined necessary for compliance.  This action must be completed and a response received within the time frame established by Housing. Housing must give notice to the IRS of any known noncompliance.
6. Keeping records for each building pursuant to Section 2.7 of this manual.

7. Notifying Housing of any change in the management agent.

8. Notifying Housing prior to any change in ownership. Prior to a change of ownership, the owner must adhere to the procedures set forth in IRS Revenue Ruling 90-60 (Exhibit O).

9. Notifying Housing of any noncompliance with IRS requirements.

1.2
The Arizona Department of Housing

Housing, in an effort to best meet the requirements as a monitoring agency of the LIHTC Program, will perform the following functions once a final allocation has been awarded to a particular development.

1. Review the Annual Project Certification Report (Exhibit A), Rental Schedule (Exhibit B), Applicable Fraction Per Building Report (Exhibit C), Special Commitments Report (Exhibit D), and Annual Project Data Report (Exhibit H) as submitted by the owner/agent. 

2. Review the Annual Utility Certification (Exhibit I) as submitted by the owner/agent.

3. Perform management reviews of any project, at Housing’s discretion.  This review will include a physical inspection of the project and a review of resident records.

4. Notify the owner/agent of any noncompliance with the LIHTC Program.

5. Establish a schedule with project owners for correcting any noncompliance.

6. Notify the IRS of any noncompliance issues. Housing is required to notify the IRS of an Owner’s noncompliance no later than 45 days after the end of the allowed time for correction, whether or not the noncompliance is corrected.  Housing will notify the IRS by filing IRS Form 8823, explaining the nature of the noncompliance and indicating whether the Owner has corrected the noncompliance.
Compliance Rules

2.1
The Compliance Period

A project receiving LIHTC allocations must remain a qualified low-income housing project as defined in Section 42 of the Code for its entire compliance period.  Projects receiving an allocation during 1987, 1988, and 1989 must comply with eligibility requirements for a period of 15 years beginning with the first taxable year of the credit period.  Projects receiving a LIHTC allocation after January 1, 1990, must comply with eligibility requirements for a period of 15 years beginning with the project’s first taxable year and enter into a Declaration of Affirmative Land Use and Restrictive Covenants Agreement with Housing which addresses the additional 15-year extended use period.  These projects must comply with eligibility requirements for a total of at least 30 years (and may have agreed to a total of 40 or 50 years).  No tax credit may be claimed by an owner for a taxable year unless the Declaration of Affirmative Land Use and Restrictive Covenants Agreement was recorded prior to December 31 of the placed-in-service year.

As stated above, projects receiving a credit allocation prior to January 1, 1990, have only a 15-year compliance period.  However, any building in such a project that received an additional allocation of credits after December 31, 1989, must comply with eligibility requirements in effect beginning January 1, 1990, and will also be bound by a Declaration of Affirmative Land Use and Restrictive Covenants Agreement.

2.2
The Compliance Manual

Housing will provide this Compliance Manual to owners of LIHTC projects at the time projects are placed in service.  The manual describes Housing’s compliance monitoring procedures which the owner and management agent must follow.  Updates will be provided by Housing as changes to the law and/or the procedures occur.

The manual also contains the required reporting and recommended certification forms that must be utilized and submitted to Housing, as well as sample resident verification forms.  Section 42 of the Internal Revenue Code (Exhibit J) and final compliance monitoring regulations as published in the Federal Register (Exhibit K), as well as other pertinent IRS notices and rulings, are provided herein.
2.3
Annual Owner Certification

Housing requires the owner/agent of a low-income housing project to certify at least annually that the project meets the following:

1. That the project complied with the requirements for Special Set-Asides on which the allocation was based (e.g., 20%, 30%, 40%, 50% AMGI), as applicable.

2. That the requirements of the 20-50 test or the 40-60 test, as applicable, were met:

(At least 20 percent of the residential units in the Project are both rent-restricted and occupied by individuals whose income is 50 percent or less of the area median income as adjusted for household size; or

At least 40 percent of the residential units in the Project are both rent-restricted and occupied by individuals whose income is 60 percent or less of the area median income as adjusted for household size.)

3. That the owner/agent has received an annual Resident Certification form (Exhibit E or a form substantially similar) from each low-income resident and verifying documentation to support that certification.

4. That the entire project/building was occupied by LIHTC residents and the Internal Revenue Service has or has not provided a waiver for the annual recertification of resident income.

5. That each low-income unit was rent-restricted as defined in the Code.

6. That all units in the project are for use by the general public and are used on a non-transient basis.

7. That each building in the project was suitable for occupancy taking into account local health, safety, and building codes.

8. That all resident facilities included in the eligible basis of any building in the project were provided on a comparable basis without a separate fee to all residents in the project.

9. That there was no change in the applicable fraction of any building in the project (or, if there was a change, a description of the change). 

(Applicable fraction is defined as the percentage of qualified low-income units in a building or the percentage of tax credit floor space to rentable floor space in a building, whichever is less.)

10. That there has been no change in any building’s eligible basis under the Code (or that there has been a change, with an explanation of the change).

11. That a Declaration of Affirmative Land Use and Restrictive Covenants Agreement  as described in the Code is in effect for projects receiving allocations on or after January 1, 1990.

12. That the project complied with the requirements of all federal or state housing programs (e.g., RD assistance, HOME, Section 8, tax-exempt financing), as applicable.

13. That, if the owner received its credit allocation from the portion of the state ceiling set aside for projects involving “qualified non-profit organizations,” the non-profit entity materially participated in the operation of the development within the meaning of Section 469(h) of the Code.

14. That if a low-income unit in the project becomes vacant during the year, reasonable attempts are made to rent that unit or the next available unit of comparable or smaller size to residents having a qualifying income before any units in the project are rented to residents not having a qualifying income.

15. That if the income of the residents of a low-income unit increases above 140% of the limit allowed in the Code, the next available unit of comparable or smaller size will be rented to residents having a qualifying income.

16. Whether, for the preceding year, for buildings with four units or less, any of the units in the building were occupied by the owner or a person related to the owner.

17. Whether, for the preceding year, the project was the recipient of a federal grant or other federal subsidy that would cause a reduction in eligible basis.

18. That the state or local government unit responsible for making building code inspections did not issue a report of a violation for the project for the preceding 12-month period.

19. That the owner has not refused to lease a unit to an applicant due to the applicant holding a HUD Section 8 voucher or certificate.

20. That the project has received no finding of discrimination under the Fair Housing Act (an adverse final decision by HUD, an adverse final decision by a substantially equivalent state or local fair housing agency, or an adverse judgment from a Federal court).

The owner/agent is required to submit a certification to Housing each year of the compliance period as defined in the Declaration of Affirmative Land Use and Restrictive Covenants Agreement.  The owner/agent must submit to Housing the ownership entity’s financial statements for the preceding year (balance sheet, profit and loss, and cashflow), the Annual Project Certification Report (Exhibit A) along with its attachments, the Rental Schedule (Exhibit B), Applicable Fraction Per Building Report (Exhibit C), Special Commitments Report (Exhibit D), the Annual Utility Certification (Exhibit I), and the Annual Project Data Report (Exhibit H), by March 15 of each year.  The Annual Report forms cover the preceding calendar year.

The Rental Schedule should include all residents who occupied a unit (including market-rate units) at any given time during this period.  A Resident Certification Form (Exhibit E) shall also be submitted to Housing for each low-income resident household.  Both of these forms are required submissions for each year throughout the compliance period.

Recertification Waiver

If an owner/agent has obtained a recertification waiver, he must continue to submit the Annual Project Certification Report, with the Rental Schedules and other required forms attached (minus the income information on recertified tenants).  Resident Certification Forms (Exhibit E) are not required for recertification, but must be completed for move-ins and transfers between buildings and submitted to Housing along with the Annual Project Certification Report.  Student status must be reverified each year on the move-in anniversary.

Failure to supply legible and complete annual certifications is considered a non-compliance event by regulation.  If the annual certifications are not submitted by March 15 of each year of compliance, Housing will inform the owner/agent as soon as possible.  The owner/agent will have 30 days from the date of notification to supply the certifications.  Housing may grant an extension of this time period, but only if Housing determines that there is good cause for granting such an extension.  When late annual certifications have been received and approved, Housing will issue to the IRS a Form 8823, stating the nature of the noncompliance and showing that it has been resolved.

2.4
Utility Allowance Determination

A utility allowance must be used when determining all eligible unit rents only if, and only for, utilities that are paid directly by the resident.  If all utilities are provided by the owner/agent, there is no utility allowance.  The Internal Revenue Service requires that utility allowances be set according to Federal Tax Regulations 1.42-10  (Exhibit N).

A copy of the current utility allowance schedule must be submitted to Housing each year with the Annual Project Certification Report.  It is noted that utility allowance schedules often remain the same from year to year.  If the table has not changed, the owner/agent should include a copy of a letter so stating from the appropriate authority dated in the calendar year covered by the annual report.  See Section 3.5 for additional utility allowance information.

2.5
Resident File Review and On-Site Physical Inspections

As provided in IRS compliance monitoring regulations (Exhibit K), Housing is required to review resident files and perform physical inspections of LIHTC projects throughout the compliance period.

Resident Files.  The review of resident files must be conducted at least every three years and include the files for at least 20 percent of the units in the project.

Physical Inspections.  Housing must conduct the initial physical inspection by the end of the second calendar year following the year when the last building in the project is placed in service and at least once every three years after that.  In conducting physical inspections, Housing will inspect each building and at least 20 percent of the units, including all vacant units.  Housing will follow HUD’s inspection protocol under 24 CFR 5.703.

Random samples of both projects and units will be selected for review each year.  When a project is selected, Housing will:

Notify the owner/agent in writing of the inspection.

Establish a time for the inspection.

Notify the owner/agent in writing of the results of the inspection.

It is possible that your project(s) could be chosen for review two or more years in a row.  Housing does not give the owner/agent advance notice that his property will or will not be inspected in any particular year.

2.6
Resident Certification Review Exemptions and Special Circumstances
All projects will be required to submit the Annual Project Certification Report with attachments and the Annual Utility Certification.

Although IRS regulations permit Housing to exempt from the resident file review process, outlined above, projects financed under the RD 515 program and those which utilize tax-exempt financing under the volume cap limitation on private activity bonds, Housing does not currently permit exemptions.

2.7
Record Keeping and Record Retention
As required by IRS Regulations 1.42-5 (Exhibit K), the owner is required to maintain accurate records for each building in the low-income housing project.  These records must include:

2. The total number of residential rental units in the building, including the number of bedrooms and the square footage of each residential rental unit.

3. The total number of low-income units in the building.

4. The number of occupants in each low-income unit.

5. The rent charged on each residential rental unit in the building, including any utility allowance.

6. The low-income unit vacancies in the building.

7. The rentals of the next available units in each building including when and to whom rented.

8. Documentation regarding the eligible and qualified basis of each building as of the end of the first year of the tax credit period.

9. The character and use of the nonresidential portion of the building that was included in the building’s eligible basis under the Code (i.e., resident facilities that are available on a comparable basis to all residents and for which no separate fee is charged for use of the facilities, or facilities reasonably required by the project).

10. The resident certification data discussed under Section 4, “Qualifying Residents,” of this manual.

Owners are required to keep all records for each building for a minimum of six years after the due date (with extensions) for filing the federal income tax return for that year.  However, the records for the first year of the credit period must be retained for at least six years beyond the due date (with extensions) for filing the federal income tax return for the last year of the compliance period of the building.  All records must be available to Housing at any time for its review.

2.8
Noncompliance

A. Notification to Owner

Housing is required by law to provide written notice of noncompliance to the owner if:

3. An Annual Project Certification Report with attachments is not received by the due date.

4. The project is found to be out of compliance through inspection, review or other means with the provisions of Section 42 of the Internal Revenue Code.

1. Correction Periods

1. Annual Project Certification Report - The owner will have 30 days from the date of written notice to supply any missing information.

2. Other Noncompliance - The owner will have 60 days from the date of notification by Housing to bring the project back into compliance with any other Code provisions which have been violated.

The law allows Housing to set correction periods up to 90 days and to extend a correction period for up to six (6) months.  However, any extension can only be for good cause as determined by Housing.

A. Notification to the IRS

Housing is required to file IRS Form 8823, “Low-Income Housing Credit Agencies Report of Noncompliance,” with the IRS no later than 45 days after the end of the correction period (including any extensions) and no earlier than the end of such period.

The IRS must be notified whether or not the noncompliance is corrected.  Housing must explain the nature of the noncompliance and state whether the noncompliance has been corrected.

Any change in either the applicable fraction or eligible basis that results in a decrease in the qualified basis of the project is noncompliance that must be reported to the IRS.

Should a building go entirely out of compliance so that it will not be in compliance at any time in the future, Housing must be informed in writing.  In this case, Housing will notify the IRS one time only.

2.9
Monitoring Fees

Housing will charge fees to cover the costs of conducting compliance monitoring.  This fee will be assessed in years the project is monitored and will be due within ten (10) days of receipt of an invoice from Housing.  The compliance monitoring fee is the lesser of $25 per low-income unit or $5,000 per project.  

Program Requirements

LIHTC program requirements are contained in Section 42 of the Internal Revenue Code and the Omnibus Budget Reconciliation Acts of 1989, 1990 and 1993.  Additionally, the IRS publishes on an ongoing basis revenue notices, rulings, regulations and procedures that clarify and/or expand on the law.  The following highlights some of the Code provisions that directly affect project compliance.  It is not a complete listing of compliance regulations.
3.1
Minimum LIHTC Set-Aside Election

An irrevocable election of the Minimum Set-aside of Low Income units is made by the owner no later than the date the building is placed in service.  One of the following elections must be made:

1. At least 20 percent of available rental units must be rented to households with incomes not exceeding 50 percent of the area median income adjusted for family size.

2. At least 40 percent of available rental units must be rented to households with incomes not exceeding 60 percent of the area median income adjusted for family size.

Buildings receiving tax credits must meet the minimum set-aside no later than the year following the year in which the building is placed in service.

The set-aside is the minimum amount of units that must be reserved for low-income residents for a building to be considered a qualified low-income building and retain any of its tax credits.  The amount of units that must be reserved for qualified low-income residents is determined at the end of the first credit year and is established on a building-by-building basis.

3.2
Eligible Basis and Applicable Fraction

The credit amount allocated to each building in a project is calculated on the following criteria:

1. The eligible basis applicable to a building at the time of final credit allocation (issuance of IRS Form 8609).  Although the owner apportions the amount of eligible basis for each building on Allocation Certification Requests to Housing, total project basis will be limited by the total amount of credit that Housing actually allocated to the project.

In calculating the Credit amount for each building, Housing may adjust the owner’s eligible basis apportionment per building so as not to exceed the maximum Credit amount allocated to the project.

2. The applicable fraction assigned to a building at the time of final credit allocation (issuance of IRS Form 8609).  This fraction is defined in Section 42(c)(1)(B) as the smaller of:

2. low-income units to total units (whether or not occupied) in a building, or

3. total rental residential floor space of low-income units to total rental residential floor space of total units (whether or not occupied) in a building.

3.2.1

Employee Units

Please review IRS Revenue Ruling 92-61 (Exhibit P), which forms the basis for the discussion below:

The employee unit will be withdrawn from the applicable fraction, but the applicable fraction will remain 100 percent and the unit will be considered “reasonably required by the project.”  The employee does not have to be income qualified, and the unit is not monitored.  This unit may later be converted to a qualified unit and rented to an income-qualified household (not an employee).  The owner must inform Housing if he/she chooses to consider the unit an income-qualified unit.

Note:  Owners do have the option of applying IRS Revenue Ruling 92-61 to properties that were placed in service prior to 9/9/92 or received an allocation of credit prior to 9/9/92 by filing amended returns for the period.  Housing recommends you seek advice from legal counsel.

IRS Revenue Ruling 92-61 allows only a resident manager’s unit to be considered “reasonably required” by the property.  However, IRS private letter rulings 9330013 and 9538015 allow a maintenance person’s unit and a security officer’s unit as well.  An owner may still have to show on an audit that the security officer’s presence is “reasonably required.”  The IRS reviewed HUD’s definition of a security unit prior to issuing ruling 9538015.  If further clarification is required, please contact Housing or seek legal counsel.

A reasonable guideline to follow: one manager’s unit and one maintenance person’s unit per each 100 residential units.

3.3
Maximum Income Limits

Income limits for qualifying residents depend on the minimum set-aside of low-income units that the owner has chosen.  Qualifying residents in projects operating under the “20/50” election may not have incomes exceeding 50 percent of the area median income adjusted for household size.  Qualifying residents in projects operating under the “40/60” election may not have income exceeding 60 percent of the area median income adjusted for household size.

In addition, projects competing for tax credits in Arizona often commit to set-asides of low-income units at lower income levels:  50, 40, 30, and 20 percent of area median income adjusted for household size.  These are contractual commitments recorded in the project’s Carryover Agreement and Declaration of Affirmative Land Use and Restrictive Covenants Agreement and will be monitored regularly by Housing. 

The U.S. Department of Housing and Urban Development (HUD) publishes median income information for Arizona which is broken down into local areas such as county or metropolitan areas.  These limits are published by HUD on an annual basis.  Upon receipt of this information, Housing will make available to all LIHTC owners new annual income limits and corresponding rent limits for projects.  It is, however, the Owner’s responsibility to obtain the new limits each year.  Owners may not anticipate increases in income limits and corresponding rents.  Limits will remain in effect until new annual limits are officially published by HUD each year and in accordance with IRS Ruling 94-57.  This ruling allows project owners to rely on previously issued income limits for 45 days after new income limits have been released.  

3.4
Maximum Rent Limits

The gross rent charged by the owner/agent must comply with the owner’s election of the minimum set-aside of low-income units and the owner’s commitment to set-asides at lower income levels (50, 40, 30, and 20 percent of area median income).

A. For projects receiving a credit allocation during the years 1987 to 1989, the resident’s gross rent, including utilities, may not exceed 30 percent of the area median income adjusted for actual family size.  All rent calculations for pre-1990 rents should be rounded down to the next dollar amount.

An exception to this rule exists if the owner opted to utilize Revenue Procedure 94-9 to make an irrevocable election to change the project’s rent structure to that of POST-1989 projects.  Project residents who signed leases prior to this election, however, continue to have their rents established based on actual family size.  

B. For projects receiving a Credit allocation after December 31, 1989 (“Post -1989 projects”), gross rents, including utilities, are based on unit size rather than family size and may not exceed 30 percent of the area median income for an imputed family size.  The rent for a unit which does not have a separate bedroom would be based on one person occupying the unit.  The rent for units with one or more separate bedrooms is based on 1.5 persons occupying each of the bedrooms.

3.4.1. Rental Assistance Payments

Gross rent does not include any rental assistance payments made on behalf of the resident under Section 8 of the United States Housing Act of 1937 or under comparable rental assistance programs.  In addition, amounts paid for supportive services other than housing (e.g., meals) are not included in gross rent if either:

A.   The costs of such services are paid under a governmental or tax-exempt organization’s assistance program (see IRC Section 42(g)(2)(B)(iii) for specific conditions), or

B.    The cost of such services is optional, and not required as a condition of occupancy (see below).  

3.4.2.
  Optional Resident Services

Owners may charge fees for additional services if payment for the services is not required as a condition of occupancy.  To be considered optional, another option must be available.  For example, an owner may charge residents for meals served in a dining facility if use of the facility is not required and if meals are available elsewhere.  

Similar treatment is required for other optional services such as transportation, laundry and cleaning, recreation, and health care.

3.4.3.   Charges for Facilities

Owners may charge fees for the use of facilities, e.g., community rooms, swimming pools, garages and carports, washers and dryers, if the cost of the facilities was not included in the eligible basis of the project.

3.4.4.
  Reducing Rents
If it is necessary to reduce rents as a result of new income limits, the residents’ rents should be reduced immediately.  Generally, owners/agents are not required to lower the gross rents below the initially permitted maximum rent (the “Gross Rent Floor”) established in the Carryover Allocation or at placed-in-service, at the owner’s election.   Normally, rents will not be increased until the beginning of a new lease term, unless otherwise specified in the current lease.

NOTE:  If you have further questions regarding rent reduction procedures, Housing recommends you seek advice from legal counsel.

The actual rent charged the resident cannot exceed the gross rent from the current Income/Rent table minus the utility allowance.  See Utility Allowance in Section 3.5.  Income/Rent tables are available annually in January/February from Housing.

3.5.
Utility Allowance

Utility allowances must be determined according to program requirements set forth in IRS Regulations 1.42-10 (Exhibit N).  In addition, Housing requires that verification of utility allowances used to calculate rents be obtained by owners/agents at least annually (see Exhibit I, “Annual Utility Certification”).

Applicable documentation as follows must be readily available to on-site personnel and, upon request, to Housing.

6. RD-Assisted Building

Use the applicable utility allowance as determined by RD for all LIHTC rent-restricted units in the building. 

7. Buildings with RD Residents

If any resident in a building received RD rental assistance, use the applicable RD utility allowance for all LIHTC rent-restricted units in the building (including any units occupied by residents receiving HUD rental assistance payments)

8. HUD-Regulated Buildings

If neither a building nor any resident in the building receives RD rental assistance and the rents and utility allowances are reviewed by HUD annually, use the applicable HUD utility allowance for all LIHTC rent-restricted units in the building.

1. Other Buildings

If a building is not RD-assisted or HUD-regulated and no residents in the building receive RD resident assistance, the applicable utility allowance for rent-restricted units in the building is determined as follows:

2. Residents Receiving HUD Rental Assistance.  Use the applicable Public Housing Authority (PHA) utility allowance for LIHTC rent-restricted units occupied by residents receiving HUD rental assistance.

3. Other Residents.  For units in which the resident does not receive HUD rental assistance, the appropriate utility allowance is the applicable PHA utility allowance.  However, if an interested party (including a low-income resident, a building owner, agent or Housing) obtains a local utility company estimate for any unit in the building, that estimate becomes the appropriate utility allowance for all rent-restricted units of similar size and construction in the building.  The owner/agent must make available copies of the utility company estimate to the residents in the building.

A. Changes in Applicable Utility Allowance

If the applicable utility allowance or the local utility company estimate changes, the new utility allowance must be used to recalculate the resident rent portion of rent-restricted units within 90 days of the change.

1. Rent Reductions.  If, for example, rent must be lowered because a local utility company estimate is obtained that shows a higher utility cost than the applicable PHA utility allowance, the lower rent must be in effect for rent due more than 90 days after the date of the local utility company estimate.

2. Rent Increases.  Normally, rents will not be increased until the beginning of a new lease term unless otherwise specified in the current lease.

3.6
Unit Eligibility Requirements

For a building to qualify for the LIHTC, the following requirements must be considered:

A. General Public

All eligible units must be made available for use by the general public and cannot be restricted to members of particular organizations.  Owners/Agents should consider the Fair Housing laws and all state and federal statutes and regulations when giving preference to special persons or groups.  Please see HUD-Assisted Residents in Section 3.7.

1. Resident Selection Criteria

Should the owner/agent choose to establish criteria for the screening of an applicant for occupancy, these criteria must be established in writing.  These criteria must be applied to all applicants for housing in the project.  This would include the LIHTC applicant as well as all other applicants.  These criteria must be in compliance with all federal and state statutes and regulations.

a) Non-Transient Housing

The building must not be used for transient housing.  In general, a resident is considered transient if the initial lease term is less than six months.  The only exceptions to the initial six-month lease restriction are Single Room Occupancy (SRO) housing, which permits units to be rented on a monthly basis, and Transitional Housing for the Homeless (no length of lease or minimum rental requirements).

1) Suitable for Occupancy

All units must be suitable for occupancy as determined under regulations prescribed by the Secretary of Treasury which will take into account health, safety and building codes.  The owner/agent shall certify that this requirement is being met annually by use of the Annual Project Certification Form.  See HUD’s Housing Quality Standards for additional guidance.

4. Student Eligibility

A full-time student is defined as any individual who is a full-time student at an educational institution with regular facilities at least five months a calendar year (Section 151(c)(4) of the Code).

A unit may not be considered to be occupied by low-income individuals if all the occupants of such unit are full-time students (as defined above) and none of the occupants meet an exception below.  These students may be eligible to live at the property, but the unit will not qualify as a low-income unit.
However, full-time students are eligible LIHTC residents if one of the following applies:

1. All adult household members are married and filing a joint federal income tax return.

2. The household consists of a single parent(s) and their minor child(ren), and both the parent(s) and the children are not dependents of a third party.  (1993 allocations and later.)

3. At least one member of the household receives assistance under Title IV of the Social Security Act.

4. At least one member of the household is enrolled in a job training program that receives assistance under JTPA or similar federal, state, or local laws.

A. Transfer of Existing Residents to Other Set-Aside Units

Should an existing household or resident desire to transfer to a different set-aside unit in a different building, the household or resident must be treated as a new move-in.  (Transfers within the same building are exempt from this requirement.).  All application, certification and verification procedures must be completed for the transferring resident(s), including the execution of new income and asset verifications to determine continued eligibility.  The household must now meet the appropriate income limit (not 140 percent above the limit) to maintain the LIHTC status.
Exception:  Transfers Within a Building

Residents may move from one unit to another within the same building (but not to a different building).  Document both the old and the new file with move out/move in information and the resident’s eligibility status.  (See Exhibit Q, IRS Regulations 1.42-15 and 1.42-16, “Available Unit Rule.”)   

G. Vacant Units

When a unit becomes vacant which was formerly occupied by low-income individuals, it may continue to be treated as occupied by a qualified low-income individual for purposes of the set-aside requirement (as well as for determining qualified basis) provided reasonable attempts are made to rent the unit and no other units of comparable or smaller size in the project are rented to non-qualifying individuals.

H. Available Unit Rule 

If the household income of residents in a low-income unit increases above the maximum allowable income limits, the unit will still qualify as a low-income unit as long as the residents initially qualified and the unit remains rent-restricted.

If the household income of residents in a low-income unit increases above 140 percent of the current maximum allowable income limits, the next available unit of comparable or smaller size in the buiilding must be rented to a household having a qualifying income.  (See Exhibit Q for the text of the Available Unit Rule.)

I. Deep-Target Units

Although Federal guidelines permit the annual income of residents in Program units to rise above initial move-in limits, administrative regulations on deep set-aside units are under the jurisdiction of Housing.  Housing has determined that continued qualification for deep set-aside units requires annual recertification at incomes at or below current move-in limits.  As such, while the tenant may conceivably remain in a Program unit, no “140%” rule applies with respect to the special deep targeting subsidy.

In the event that a tenant in a deep set-aside unit recertifies at an income above the specified allowable median income (as adjusted for family size), the tenant should be moved up into the set-aside for which they now qualify.  The swap may be handled on paper, and the tenant need not move from one unit to the other.  Unlike the Available Unit Rule, which deals with tax credit/market rate swaps (which are handled on a building-by-building basis), set-aside swaps are to be made on a property basis.  In the event that a comparable unit in the appropriate set-aside is not immediately available, the tenant may continue to be temporarily treated as qualifying for the set-aside unit until a comparable unit becomes available.

If the tenant’s income rises above the highest set-aside level, they should be moved to the highest level.  A determination should then be made as to whether they continue to qualify for a tax credit unit.  The determination is based upon whether the income exceeds 140% of the allowable income and whether the building is mixed-income (i.e., contains market-rate units).  If the tenant’s income exceeds 140% of the highest level and the building is mixed-income, the tenant would no longer qualify for any Program unit, and the Federal Available Unit Rule would apply.  

3.7
  HUD-Assisted Residents

The 1993 Tax Act provides that an applicant cannot be denied occupancy in a tax credit project because the applicant holds a voucher or certificate under Section 8 of the Housing Act of 1937.  This provision was effective on the date of enactment.  

With regard to compliance with the Program’s gross rent ceilings, gross rent does not include any rental assistance payments made on behalf of the resident under Section 8 of the Housing Act of 1937 or comparable rental assistance programs.

Qualifying Residents 

Applicants for low-income, rent-restricted units should be advised early in their initial visit to the project that there are maximum income limits which apply to the units.  Management should explain to the residents that the anticipated income of all persons expecting to occupy the unit must be verified and included on an Application and a Resident Certification Form (Exhibit E) prior to occupancy and that they will be required to have their financial status reviewed annually.

The LIHTC Program requires that the determination of eligible household income be based on the HUD Regulations in the Code of Federal Regulations.  HUD Handbook 4350.3, Occupancy Requirements of Subsidized Multifamily Housing Programs, is a good reference guide and is readily available on the Internet at www.hudclips.org.

4.1
The Application

A fully completed application is critical to an accurate determination of resident eligibility.  The information furnished on the application should be used as a tool to determine all sources of income and assets.

4.2
Annual Income

Annual income is defined as the gross amount of income anticipated to be received by all members of the household (except dependent minors) during the twelve (12) months following the date of certification or recertification.  The Code of Federal Regulations defines annual income as follows.

2. Annual Income Includes:

Interest, dividends and other income from net family assets (including income distributed from a nonrevocable trust). On deeds of trust or mortgages, only the interest portion of the monthly payments received by the applicant is included.

B.  The gross amount (before any payroll deductions) of wages and salaries, overtime pay, commissions, fees, tips, bonuses, and other compensation for personal services of all adults in the household (including persons under the age of 18 who are the head, spouse or co-head). Includes salaries of adults received from a family-owned business.)
C.  Net income, salaries and other amounts distributed from a business.

D. The gross amount (before deductions for medicare, etc.) of periodic social security payments. Include payments received by adults on behalf of individuals under the age of 18 or by individuals under the age of 18 for their own support.  (But see below, “Annual Income Excludes,” page 20, paragraph Q, for amounts that are received on behalf of someone who does not reside with the family.)

Note:  If the Social Security Administration is reducing a family’s benefits to adjust for a prior overpayment, use the amount of payment actually provided after the adjustment.

5. The full amount of payments from annuities, insurance policies, retirement funds, pensions, disability or death benefits and other similar types of periodic receipts (e.g., Black Lung Sick Benefits, Veterans Disability, Dependent Indemnity Compensation (widow of Killed in Action serviceman).  Count the total amount of such payments received.  Do not reduce the amount by any amounts the individual previously paid into the account in order to receive the pension, annuity or insurance policy.  

F.  Delayed periodic payments received because of delays in processing unemployment, welfare or other benefits.  These are payments that would have been paid periodically, but were paid in lump sum because of circumstances such as processing delays.  Lump-sum payments received because of delays in processing unemployment, welfare or other benefits. (Also see below, “Annual Income Excludes,” page 20, paragraph O, for the exclusion of deferred periodic payments of supplemental security income and social security benefits that are received in a lump sum payment.)

G.  Payments in lieu of earnings, such as unemployment and disability compensation, worker’s compensation and severance pay.  Any payments that will begin during the next 12 months must be included.

Welfare assistance.  

1)  If the payment includes an amount specifically designated for shelter and utilities and the welfare agency adjusts that amount based upon what the family is currently paying for shelter and utilities, special calculations are required for certain tenants.  See HUD Handbook 4350.3, Chapter 3, Exhibit 3-3.  

2)  If the welfare agency is reducing a family’s benefits to adjust for a prior overpayment, count the amount of payment actually provided after the adjustment.  See HUD Handbook 4350.3, Chapter 3, Exhibit 3-3.

Alimony and child support awarded as part of a divorce or separation agreement unless the applicant certifies that the income is not being provided and makes all reasonable efforts to collect the amount due, including filing with the appropriate courts or agency responsible for enforcing payment.


Note:  Alimony and child support paid by a member of the household is counted as income, even if it is garnisheed from wages.  Example: Mr. Smith pays $200 a month in child support.  It is garnisheed from his monthly wages of $1,000.  After the child support is deducted, Mr. Smith receives $800.  The owner must count $1,000 as Mr. Smith’s income.

Recurring monetary contributions or gifts regularly received from persons not living in the unit.  Except, exclude from Annual Income recurring monetary contributions that are paid directly to a childcare provider by persons not living in the unit.  Also, exclude gifts of groceries in paragraph B of this list.

Relocation payments made pursuant to Title II of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970.

Actual income distributed from trust funds that are not revocable by or under the control of any member of the tenant family.

NOTE:  Even if family assets exceed $5,000, use actual income distributed from the irrevocable trust.

1. Annual Income Excludes:

1. Meals on wheels or other programs that provide food for the needy; groceries provided by persons not living in the household; and amounts received under the School Lunch Act and the Child Nutrition Act of 1966 (including reduced lunches and food under Special Supplemental Food Program for Women, Infants and Children (WIC)).

2. Amounts paid by a State agency to a family with a developmentally disabled family member living at home to offset the cost of services and equipment needed to keep the developmentally disabled family member at home.

3. Grants or other amounts received specifically for:

1. Medical expenses (including medicare premiums paid by an outside source).

2. Set aside for use under a Plan to Attain Self Sufficiency (PASS) and excluded for purposes of Supplemental Security Income (SSI) eligibility.

Note:  A PASS permits a person with disabilities who is receiving Supplemental Social Security (SST), and who is also receiving other income, to set aside a portion of the other income in order to achieve a work-related goal.

3. Out of pocket expenses for participation in publicly assisted programs.  Such amounts must be made solely to allow participation in these programs.  These expenses include special equipment, clothing, transportation, childcare, etc.

2. The full amount of student financial assistance either paid directly to the student or to the educational institution.  (This includes scholarships, grants, fellowships and any other kind of student financial assistance.) It does not matter what the assistance is actually used for.

3. Earnings in excess of $480 for each full-time student 18 years old or older (excluding the head of household, co-head, and spouse).

4. Adoption assistance payments in excess of $480 per adopted child.

5. Proceeds of personal loans.  

EXAMPLE:  Mr. Jones obtained a loan for $2,000.  It does not matter how he used this money.  It is not counted as income because Mr. Jones will have to repay it.  

6. Temporary, nonrecurring or sporadic gifts (e.g., gifts; census taker income from the Federal Bureau of the Census).

7. Amounts received by the family in the form of refunds or rebates under state or local law for property taxes paid on the dwelling unit.

8. The special pay to a family member serving in the Armed Forces who is exposed to hostile fire (e.g., in the past, special pay included Operation Desert Storm).

9. Amounts received under training programs funded by HUD (Comprehensive Improvement Assistance Program; training received under Section 3).

10. Compensation from State or local employment training programs and training of a family member as resident management staff.  Amounts excluded by this provision must be received under employment training programs with clearly defined goals and objectives, and are excluded only for a limited time as determined in advance under the program by the state or local government..

11. A resident service stipend.  A resident service stipend is a modest amount (not to exceed $200 per month) received by a resident for performing a service for the owner, on a part-time basis, that enhances the quality of life in the development.  Such services may include, but are not limited to, fire patrol, hall monitoring, lawn maintenance, and resident initiatives coordination.  No resident may receive more than one such stipend during the same period of time.

12. Reparation payments paid by a foreign government pursuant to claims filed under the laws of that government by persons who were persecuted during the Nazi era.  Examples include payments by the German and Japanese governments for atrocities committed during the Nazi era.

13. Deferred periodic payments of supplemental security income and social security benefits that are received in a lump sum payment.  

14. Payments received for the care of foster children or foster adults.  (Foster adults are usually adults with disabilities, who are unrelated to the tenant family, and who are unable to live alone.)

15. Amounts that are received on behalf of someone who does not reside with the family, as long as the amounts:

are not intermingled with the family’s funds; and

are used solely to benefit the person who does not reside with the family.

NOTE:  For such amounts to be excluded, the individual must provide the owner with an affidavit stating that the amounts are received on behalf of someone who does not reside with the family and the amounts meet the conditions in sub-paragraphs a and b above. 

EXAMPLES:

Sarah receives housing assistance.  Her 12-year-old sister, Ellen, lives with her mother in other housing in the same city.  Sarah has been designated as the Representative Payee for Ellen because her mother is a heroine addict.  Sarah makes sure that Ellen’s SSI payments are used exclusively for Ellen.

Mariah receives royalty income which is reported on IRS Form 1099.  Mariah distributes this income to the designated heirs in accordance with her aunt’s will and retains only the amount to which she is entitled.  Only count the royalty income that is designated specifically for Mariah.  Mariah will have to show the owner that she distributes this income to the other heirs.

Recurring monetary contributions that are paid directly to a childcare provider by persons not living in the unit.  This exclusion is based on a handbook interpretation of reimbursed child care expenses under the definition of Adjusted Income and its bearing on Annual Income.  (See 24 CFR Parts 813.1, 215.1, and 236.1.)  In relevant part, the regulations define childcare expenses to include “amounts to be paid by the family for [child care]…to the extent [they are] not reimbursed.”  This handbook interprets the regulations to mean that childcare expenses that are reimbursed are not included as annual income.

S.    Income excluded by federal statutes:

a. The value of the allotment provided to an eligible household under the Food Stamp Act of 1977.

b. Payments received under the Domestic Volunteer Service Act of 1973 (employment through VISTA, Retired Senior Volunteer Program, Foster Grandparents Program, youthful offender incarceration alternatives, senior companions).

c. The following income:

3. Interests of individual Indians in trust or restricted lands, and the first $2,000 per year of income received by individual Indians that is derived from trust or restricted lands.  (25 U.S.C. 1408)

4. Payments received under Alaskan Native Claims Settlement Act (43 U.S.C.1626(c)) received from a Native Corporation, including:

5. Cash (including cash dividends on stock received from a Native Corporation) to the extent that it does not, in the aggregate, exceed $2,000 per individual per annum;

6. A partnership interest;

7. Land or an interest in land (including land or an interest in land received from a Native Corporation as a dividend or distribution on stock); and

8. an interest in a settlement trust.

Note:  For paragraphs 3 and 4, some tribal corporations receive payments on individuals’ behalf and invest these amounts.  The proceeds from these investments are then paid to the individuals.   Such amounts also would be excluded from income.

9. Payments from certain submarginal U.S. land held in trust for certain Indian tribes.

10. Payments from disposal of funds of Grand River Bank of Ottawa Indians.

11. The first $2,000 of per capita shares received from judgments awarded by the Indian Claims Commission or the Court of Claims or from funds the Secretary of Interior holds in trust for an Indian tribe.

1. Payments, rebates or credits received under Federal Low-Income Home Energy Assistance Programs.  Includes any winter differentials given to elderly (e.g., Department of Health and Human Services’ Low-Income Home Energy Assistance Program).

2. Payments received under programs funded in whole or in part under the Job Training Partnership Act (employment and training programs for native americans and migrant and seasonal farm workers, Job Corps, veterans employment programs, State job training programs, career intern programs, AmeriCorps).

3. Payments received under Title V of the Older Americans Act (Green Thumb, Senior Aides, Older American Community Service Employment Program).

4. Payments received after January 1, 1989, from the Agent Orange Settlement Fund or any other fund established pursuant to the statement in the In Re Agent Orange product liability litigation, MDL No. 386 (EDNY).

5. Payments received under the Maine Indian Claims Settlement Act of 1980 (Pub. L. 96-420, 9z Stat. 1785).

6. Any earned income tax credit to the extent it exceeds income tax liability (26 U.S.C. 32(j)).

7. The value of any childcare provided or arranged (or any amount received as payment for such care or reimbursement for costs incurred for such care) under the Child Care and Development Block Grant Act of 1990 (CCDBGA)(42 U.S.C.9858q).  Participating families may either pay a reduced amount based on a sliding fee scale or they may receive a certificate for child care services.

NOTE:  This exclusion does not apply to amounts received by a childcare provider for services paid through the CCDBGA.

EXAMPLE:  The following is excluded from Annual Income.  Ms. Nguhen receives a certificate for childcare services under CCDBGA.

EXAMPLE:  The following is included in Annual Income.  Ms. Anderson, an assisted tenant in a Section 8 project, is paid through the CCDBGA for childcare services she provides to Ms. Nguhen.  The income she receives for providing this childcare is included in annual income.  

4.3
Assets

Assets are items of value, other than necessary personal items, and are considered along with verified income to determine the eligibility of a household.

A. Assets Include:

1. Cash held in savings and checking accounts, safe deposit boxes, etc.  For savings accounts, use the current balance.  For checking accounts, use the average balance for the last six months.

2. Stocks, bonds, savings certificates, money market funds and other investment accounts.

3. Equity in real property or other capital investments.  Equity is the current fair market value less:  1) any unpaid balance of loans secured by the property; and b) reasonable costs that would be incurred in selling the asset (e.g., penalties, broker fees, etc.).

4. Cash value of trusts that are available to the household (revocable trusts).

5. IRAs, Keogh and similar retirement savings accounts, even though withdrawal may trigger a penalty.  If the individual is making withdrawals from the account, determine the amount of the asset by using the average balance for the previous six months.  (Do not count withdrawals as income.)

6. Amounts in retirement/pension funds that can be withdrawn without retiring or terminating employment.

1. Cash value of life insurance policies available to the individual before death (e.g., the surrender value of a whole life policy or universal life policy).  This would not include a value for term insurance, which has no cash value to the individual before death.

1. Personal property held as an investment such as gems, jewelry, coin collections, antique cars, etc.  An applicant’s wedding ring and other personal jewelry are not considered assets.

2. Lump sum receipts or one-time receipts such as inheritances, capital gains, one-time lottery winnings, settlements on insurance, and other claims.  Do not include lump sum receipts that must be counted as income.

3. A mortgage or deed of trust held by applicant.  (See HUD Handbook 4350.3, Chapter 3, Exhibit 3-4, which sets out the method of calculating actual income for the interest portion of payments received and imputed income on the asset value.) 

4. Assets disposed of for less than fair market value during the two years preceding certification or recertification.

1.  If the fair market value of the disposed assets exceeds the actual gross amount the family received by more than $1,000, include the whole difference between the cash value and the amount received.  If the difference is less than $1,000, do not include it.

Example:  On 6-1-93, a couple disposed of their home by selling it to their son.  The home had a fair market value of $40,000, but their son paid the couple only $12,000. The difference between the fair market value ($40,000) and the cash value ($12,000) exceeds $1,000; therefore, you must count the difference as an asset.  The difference of $28,000 is treated the same as an asset with a value exceeding $5,000 (see Section 4.9.).  

This $28,000 must be reported as a “Disposal of Asset” for two years.  In this example, any recertifications done between 6/1/93 and 6/1/95 must reflect this information.

H. Do not consider assets disposed of for less than fair market value as a result of a foreclosure, bankruptcy, or a divorce or separation agreement. 

A. Do consider:

a. Assets put into trusts, and

b. Business assets disposed of for less than fair market value.  (Business assets are excluded from net family assets only while they are part of an active business.)

1. Assets Do Not Include:

· Necessary personal property (clothing, furniture, cars, etc. except as noted above).

· Interests in Indian trust land.

· Assets that are part of an active business or farming operation.  (Note: rental properties are considered personal assets held as an investment rather than business assets unless real estate is the applicant’s main occupation.)

· Term life insurance policies (i.e., where there is no cash value).

· Equity in the cooperative unit in which the family lives.

· Assets that are not accessible to the family and which provide no income for the family (e.g., a battered spouse owns a house with her husband, but because of the domestic situation she receives no income from the asset and cannot convert the asset to cash).

· Assets that are not effectively owned by the family, i.e., when the assets are held in an individual’s name, but:

Asset and income from asset accrue to someone else, and

That other person is responsible for paying income taxes on the income generated by the asset.

Example:  Assets held pursuant to a power of attorney because one party is not competent to manage the assets.

4.4
Income and Asset Verification

All sources and forms of income and assets must be verified.  Verification must be received by the owner/agent prior to the applicant executing a lease agreement and completing the Resident Certification Form.  Verification must also be received prior to the annual recertification date.

Income and Asset Verification Forms (found in Exhibit F) should be signed by each adult household member during the application process and again at the annual recertification.  These forms provide consent to release information necessary for third-party verification.  Additional signatures of new adult members should be obtained prior to move-in or when the member turns 18 years of age.

Four methods of verification are acceptable.  They are listed in order of acceptance:

Asset Certification Only - If the household’s net family assets are less than $5,000, then the owner/agent can use the Asset Certification Form (Exhibit G) to obtain a signed, sworn statement from all household members in accordance with IRS Revenue Procedure 94-65 (Exhibit M). 

Written verification by a third-party which should not be hand carried by the resident.  

Review of documents showing income sources, but only when a third-party verification is not possible.  Examples include pay stubs (at least three, current and consecutive) or an annual SSI notification letter.

A notarized statement or signed affidavit from the resident when third-party verification or review of documents is not possible or delayed beyond four weeks.  This method should only be used as a last resort.

The owner/agent should give the applicant the opportunity to explain any significant differences between the amounts reported on the application and amounts reported on third-party verifications in order to determine actual income.  The file should be documented to explain the difference.

See Acceptable Forms of Verification in Section 4.6.  Recommended verification forms are located in Exhibit  F.

4.5
Verification Term

All items that affect an applicant’s eligibility must be verified and be 90 days current (prior to) the initial certification or annual recertification.  Owners/agents may extend the verifications an additional 30 days (120 days total) if the owner/agent verbally reverifies the information and signs, dates and indicates the source of the verbal verification on the original verification form – but only if nothing has changed.

4.6
Acceptable Forms of Verification

Acceptable forms of verification (Exhibit F) for specific types of income and asset situations are as follows:

Employment Income

1st Choice:  Employment Verification Form completed by the employer or statement from employer on company letterhead.

2nd Choice (only if 1st choice is impossible or impractical):  Check stubs or earnings statements showing the employee’s name, social security number, gross income per pay period and frequency of income.

Self Employment Income

1st Choice:  the most recent two years’ Federal Tax Returns (Schedule C or F) or accountant’s statements of net income.

2nd Choice:  Current financial statements of the business and a certification from the applicant giving the anticipated income for the 12 months following certification.

Social Security

1st Choice: Social Security Verification Form completed by the agency providing the benefits.

2nd Choice: An award or benefit notification letter prepared and signed by the authorizing agent.

Railroad Retirement

1st Choice:  Railroad Retirement Verification Form completed by the firm providing the benefits.

2nd Choice:  An award or benefit notification letter prepared and signed by the authorizing firm.

Unemployment Compensation

1st Choice:  Verification of Unemployment Benefits Form completed by the unemployment compensation agency.

2nd Choice:  Records from the unemployment office stating payment dates and amounts.

Workers Compensation or Other Pension

1st Choice:  Pension or Workers Comp Verification Form completed by the agency providing the benefits.

2nd Choice:  An award or benefit notification letter prepared and signed by the authorizing agent.

Veterans Benefits

1st Choice:  Veterans Verification Form completed by the agency providing the benefits.

2nd Choice:  An award or benefit notification letter prepared and signed by the authorizing agent.

Military Pay

1st Choice:  Military Pay Verification Form completed by the employer or statement from employer on business letterhead.

2nd Choice:  “Leave and Earnings” statement showing the employee’s gross pay per pay period and frequency of pay.

Child Support and/or Alimony

1st Choice:  Child Support and/or Alimony Verification Form completed by the Clerk of Court for court-ordered support.

2nd Choice:  Child Support and/or Alimony Verification Form completed by the spouse.

3rd Choice:  Copy of separation or divorce decree stating the amount and type of support payment schedule and a copy of the latest support check.

Welfare 

1st Choice:  Welfare Verification Form completed by the agency providing the benefits.

2nd Choice:  Copy of recipient’s budget signed and dated by caseworker.

Recurring Contributions and Gifts

1st Choice:  Certification signed by the person providing the assistance giving the purpose, dates and value of the gifts, or a verification letter from the bank, attorney, or a trustee administering the contribution.

2nd Choice:
 Certification from the applicant giving the purpose, dates and value of the gifts.

Note: 
If family assets do not exceed $5,000, the owner/agent may use the Asset Certification Form (Exhibit G) in lieu of verifications.  If family assets do exceed $5,000, acceptable forms of verification are as follows:

Checking Account

1st Choice:  Asset Verification Form completed by the financial institution (average balance for last six months).

2nd Choice:  Six months’ bank statements showing the average balance and earnings.

Savings Account

1st Choice:  Asset Verification Form completed by the financial institution.

2nd Choice: Current bank statement showing the current balance and earnings.

Certificates of Deposit/Money Market Funds

1st Choice:  Asset Verification Form completed by the financial institution.

2nd Choice:  Statement showing the amount of the certificate/funds and the interest rate.

Trusts

1st Choice: Statement from attorney or trust executor giving the amount of the trust.

Stocks/Bonds/Treasury Bills

1st Choice:  Asset Verification Form completed by the financial institution, stockbroker.

2nd Choice:  Statement from stockbroker or accountant giving the name of the stocks, number of shares held, current value and interest/dividends earned (for bonds and treasury bills, give the number held, current value and interest earned).

Equity in Real Estate

1st Choice:  Appraisal or recent settlement statement on real estate, letter or mortgage statement from financial institution showing loan balance, letter from real estate broker regarding reasonable costs associated with selling asset.

2nd Choice:  Letter from real estate broker or financial institution regarding value of asset, loan balance and reasonable costs associated with selling asset.
IRAs

1st Choice:  Asset Verification Form completed by the financial institution.

2nd Choice:  Letter from accountant giving the value of the IRA.

Lump Sum Receipts

1st Choice:  If invested in other assets, refer to those types for acceptable forms of verification.

4.7
Calculating Annual Income

Verified income must be converted to annual amounts by using the following calculations.

To annualize full-time employment, multiply:

hourly wages by  2,080 hours

weekly wages by 52

bi-weekly amounts by 26

semi-monthly amounts by 24

monthly amounts by 12

To annualize income from other than full-time employment, multiply:

hourly wages by the number of hours the family expects to work annually

average weekly amounts by the number of weeks the family expects to work

other periodic amounts (monthly, biweekly, etc.) by the number of periods the family expects to work

Annual wages should always reflect a full 12-month period regardless of how the wages are paid.  For example, if a teacher is paid $21,000 gross annual salary, use $21,000 as the wages regardless of whether the teacher is paid in 12 monthly installments, 9 installments or some other payment schedule.

If a family indicates that income might not be received for the full 12 months (e.g., unemployment compensation), the income should still be calculated assuming the current circumstances will last a full 12 months (benefits may be extended).  

4.8
Valuing Assets

Asset information (total value and income to be derived) should be obtained at the time of application or prior to the annual recertification.  Third-party verification is required to determine the market value of an asset.   The market value of the asset may then be converted to a Cash Value by subtracting whatever costs would be incurred to convert the asset to cash.  

Examples:


Penalties for premature withdrawal

Broker fees

Legal fees

Settlement costs for real estate transactions 

If assets are owned by more than one person, prorate the assets according to their percentage of ownership.  If no percentage is specified or provided by state or local law, prorate the assets evenly among all owners.

When valuing checking accounts, remember to use the average monthly balance for the last six months.  If the bank will not provide this information, you must collect the statements from the resident and compute a six-month average.

Examples:

A couple has a $5,000 Certificate of Deposit earning 6 percent interest, but they will have a three-month penalty for early withdrawal.

$5,000 x 6 percent = $300 (actual yearly income from asset)

$300 divided by 12 (months in a year) x 3 (months penalty) = $75 (penalty for early withdrawal)

$5,000 - $75 (penalty) = $4,925 (cash value of asset)

A couple has a home valued at $50,000.  Broker fees for the home were $2,000 and the settlement costs were $6,000.

Market Value of Home
$50,000

Minus Broker Fees
2,000

Minus Settlement Costs
6,000

Cash Value
$42,000

Actual yearly income from the asset is zero.

4.9
Income From Assets

When the cash value of net family assets is $5,000 or less, add the actual amount of income derived from the asset to the total verified income of the household. 

When the cash value of net family assets exceeds $5,000, add to the total verified income of the household the greater of:

the actual income from the asset, or

the imputed income from assets based on the passbook rate established by HUD

Note:  HUD has established a national passbook rate of 2 percent, which must be used to impute asset income for assets over $5,000 (see HUD Handbook 4350.3, Change 27, Chapter 3, Section 3-15).  Please use this rate until further notice.  This rate applies to RD properties receiving tax credits to determine if the household is tax credit qualified.  You must continue to use the RD-approved rate to determine if the household is RD-qualified.

4.10
Unemployed Applicants

If a household member is currently unemployed, the applicant must provide evidence of anticipated income for the certification year by completing an Unemployed Applicant’s Affidavit (Exhibit F) and providing a signed copy of the prior year’s tax return. 

Household members who are unemployed but receive regular income from any source such as Social Security, pension, recurring gifts, etc., must complete an Unemployed Applicant’s Affidavit in addition to the verification of the other income.  

4.11
Income and Asset Verification of HUD-Assisted Residents

Should the LIHTC Resident be the recipient of Section 8 assistance in the form of a Section 8 Certificate, Section 8 Voucher, or Section 8 Moderate Rehabilitation Contract, the Contract Administrator for the HUD assistance (i.e., the local Public Housing Authority) may provide to the owner/agent a statement that the resident’s income does not exceed the applicable income limit under IRC § 42(g).  If the Contract Administrator has not provided this statement, standard income and asset verification procedures must be followed.  

The Contract Administrator’s statement may be obtained by the owner/agent writing a letter to the Contract Administrator outlining the income requirements as well as the income limits.  The Contract Administrator should certify that these income requirements and limits are being met by the participant in the assistance program and return the owner’s/agent’s letter along with a certification form (e.g., HUD Form 50058 or 50059) for the recipient.  This certification may be obtained for all move-ins and recertifications.

4.12
Recertification

Resident eligibility must be determined annually for all low-income units.  This is performed in the same manner as the initial eligibility requirements.  The owner/agent is required to obtain third-party verification of all income sources of all household members except dependent minors as well as benefits paid on behalf of minors in the household.  Income from assets is also included in annual income for recertification purposes and must be verified in the same manner as the initial eligibility requirements.

When recertification procedures are performed, the owner/agent needs to pay particular attention to the circumstances that may have affected the continuing eligibility of a resident in a low-income unit.  Areas of concern include:

New or additional income sources

Change in employment status

Change in household composition 

Additional Assets

Deletion of Assets

The owner/agent must complete a Resident Certification Form (Exhibit E) supported by the income/asset verifications to establish continued eligibility.  This process is identical to the move-in eligibility process, except the income limits are amended to reflect 140 percent of the median income limit as adjusted for family size.

If the household annual income at recertification increases above the qualifying income level at move-in, but is less than 140 percent of the area median income limit as adjusted for family size, the family continues to qualify as a low income set-aside unit.

If the household annual income at recertification exceeds 140 percent of the area median income limit as adjusted for family size, the unit may continue to count as a low income set-aside unit as long as the next vacant unit of comparable or smaller size in the building is occupied by a qualified low income resident.

For mixed-income properties, if the household annual income at recertification exceeds 140 percent of the area median income limit as adjusted for family size and the next available unit of equal or smaller size is a unit that was previously occupied by a non-low income resident, then that unit must be rented to a qualified low income household at the tax credit rental rate.  The owner is then free to charge higher rent to the household that has exceeded 140 percent of the area median income limit.  The Available Unit Rule (Exhibit Q) applies on a building-by-building basis.

For 100 percent low-income properties, however, the 140 percent income ceiling does not apply.  These projects automatically meet the program requirements because every vacant unit should be rented to an eligible tenant.  The program allows the over-income tenant to remain in the unit.  When the unit is vacated, it simply needs to be reoccupied by an eligible tenant.

4.13
Changes in Household Composition

All household members must be certified and under lease.  In the event the resident in a low-income unit later wishes to have an additional person move into the unit, the following steps must be taken:

All adult residents must complete new applications and allow for verification of income and assets as required.

The prospective resident’s income must be added to the current resident’s currently certified income and a determination made as to whether the income requirement is jeopardized by adding an additional occupant.

A revised Resident Certification Form must be completed and signed by all household members 18 years of age and older.

In the event a household member vacates the unit, the unit will remain in the category as originally certified.  The resident file should be documented when any household member vacates the unit. 

4.14
Recertification Waiver

Section 42 (g)(8)(B) of the Internal Revenue Code provides for a waiver of the annual income recertification for owners of 100 percent qualified low income housing projects.  IRS Revenue Procedure 94-64 (Exhibit L) informs owners/agents of qualified, low income housing projects how to obtain “the waiver” of the annual income recertification provided in Section 42 (g)(8)(B) of the Internal Revenue Code.  The key points are as follows:

The waiver applies only to recertifications, not initial certifications.  Each resident must still be certified at the time of his/her initial move-in (including transfers between buildings).  Also, student status must be rechecked each year.

Before requesting the waiver, the owner/agent must obtain a statement from Housing that specifies that each residential rental unit in each building of the project was a low income qualified unit under Section 42 at the end of the most recent credit period.  Housing will issue this statement only if the owner has obtained from a Department-approved auditor a certification that the project was free of non-compliance at the end of the most recent credit period.  Such certification should include an enumeration of the tests used to make this determination.

The owner/agent must apply for the waiver by sending a written statement signed under penalty of perjury to the IRS, with a copy being sent to Housing.  The IRS has specified in detail what information is to be included in the statement.

4.   Revenue Procedure 94-64 is effective on or after October 11, 1994.  The waiver takes effect beginning with the compliance monitoring cycle following the date on which Housing receives the statement described in Section 5.01 of Revenue Procedure 94-64.  Once the waiver takes effect, it covers all subsequent compliance monitoring cycles during the compliance period (unless the waiver is revoked).  The IRS will send notification to the owner that the waiver has or has not been approved.  The owner must supply this notification to Housing before the waiver will be recognized.


